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NO. CAAP-15- 0000348
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
GP, Petitioner-Appellant,
%

LP; CH LD SUPPORT ENFCRCENENT AGENCY,
STATE OF HAWAI ‘I, Respondent s- Appel | ees

APPEAL FROM THE FAM LY COURT OF THE FI FTH Cl RCUI T
(FC-M NO. 14- 1- 0026)

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakanura, C J., Foley and G noza, JJ.)

Petitioner-Appellant GP appeals fromthe "Oder
Granting [ Respondent - Appel |l ee LP' s] Amended Motion to Dismss for
Lack of Jurisdiction” (Order Granting Anended Mdtion to Di sm ss),
entered on March 20, 2015 in the Famly Court of the Fifth
Circuit® (famly court).

On appeal, GP contends the famly court erred in:

(1) failing to assert jurisdiction because a
significant connection existed between GP, the children, and
Kaua‘i, and no ot her grounds existed for the famly court to
relinquish jurisdiction to the Chio court;

(2) failing to consider that no energency jurisdiction
ever existed to permt Chio to establish jurisdiction;

(3) failing to consider that the Onhio paternity
proceedi ng was term nat ed;

! The Honorabl e Edmund D. Acoba presi ded.
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(4) failing to take into account a violation by LP of
the "Cl ean Hands" section of the 1997 Uniform Child Cust ody
Jurisdiction and Enforcenent Act (UCCIEA);

(5) finding that Chio would be a nore conveni ent forum
for GP; and

(6) refusing to allow GP to testify regarding matters
rel evant to whether GChio was an inconvenient forum

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we conclude G s
appeal is without nerit.

GP challenges the famly court's March 20, 2015
decision that "pursuant to [Hawaii Revised Statutes (HRS) § 583A-
207(b)(8) (2006 Repl.)], Chio is nore famliar with the facts and
i ssues of the pending custody litigation.”" The famly court
determ ned, "[c]onsidering all of the factors set forth in [ HRS]
8§583A-207 [ (2006 Repl.)], that Hawaii is an inconvenient forum
and decline[d] to exercise jurisdiction of the custody case."

In 2002, the Hawai ‘i |egislature adopted the UCCIEA,
codified in HRS 88 583A-101 et seq. The UCCIEA governs
jurisdictional issues that arise in interstate child custody
proceedings. NB v. GA 133 Hawai ‘i 436, 440, 329 P.3d 341, 345
(App. 2014).
| . Inconvenient Forum

GP argues that the famly court erred in finding that
Hawai ‘i was an i nconveni ent forum under HRS § 583A- 2072 and

2 HRS § 583A-207 provides:

8§583A- 207 Inconvenient forum (a) A court of this
State which has jurisdiction under this chapter to make a
child-custody determ nation may decline to exercise its
jurisdiction at any time if it determnes that it is an
inconveni ent forum under the circunstances and that a court
of another state is a nore appropriate forum The issue of
inconveni ent forum may be raised upon the nmotion of a party,
the court's own motion, or request of another court.

(b) Before determ ning whether it is an inconvenient
forum a court of this State shall consider whether it is
appropriate for a court of another state to exercise
jurisdiction. For this purpose, the court shall allow the
(continued...)
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contends that the Onhio court would be a nore inconvenient forum
because the famly court "failed to take into account [G> s]
extrenme hardship in traveling to and lodging in Chio, especially
each time [LP] violated court orders there, and disregarded
[GP's] offer and ability to fly and house [LP] and the children
at his expense in Kauai." GP also argues that he "was not
allowed to fully testify to the sicknesses of the children and to
t he continued operations of his business[.]"

2(...continued)
parties to submit information and shall consider al
rel evant factors, including:

(1) Whet her domestic violence has occurred and is
likely to continue in the future and which state
coul d best protect the parties and the child;

(2) The length of time the child has resided outside
t his State;

(3) The di stance between the court in this State and
the court in the state that would assume
jurisdiction;

(4) The relative financial circunmstances of the
parties;
(5) Any agreement of the parties as to which state

shoul d assume jurisdiction

(6) The nature and | ocation of the evidence required
to resolve the pending litigation, including
testimony of the child;

(7) The ability of the court of each state to decide
the issue expeditiously and the procedures
necessary to present the evidence

(8) The fam liarity of the court of each state with
the facts and issues in the pending litigation;
and

(9) The physical and psychol ogi cal health of the
parties.

(c) If a court of this State determnes that it is an
inconveni ent forum and that a court of another state is a
more appropriate forum it shall stay the proceedi ngs upon
condition that a child-custody proceeding be pronptly
commenced in another designated state and may i npose any
other condition the court considers just and proper.

(d) A court of this State may decline to exercise its
jurisdiction under this chapter if a child-custody
determ nation is incidental to an action for divorce or
anot her proceeding, while still retaining jurisdiction over
the divorce or other proceeding.

3



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

At the hearing before the famly court, attorney Andrew
W ck, who was representing LP in the pending Ohio case, testified
that LP had seventeen witnesses to call before the Ohio court.

None of the witnesses were |ocated in Hawai ‘i. GP had twel ve
W tnesses on his list for the Chio custody proceeding, with three
| ocated in Hawai ‘i, two of whom were schedul ed to appear

t el ephoni cal |l y.

LP testified that GP was physically and verbally
abusi ve towards her and their children. LP also testified that
her financial situation prevented her fromflying to Hawai ‘i or
flying her wwtnesses to Hawai ‘i if the custody proceedi ngs were
hel d i n Hawai i .

GP testified at the jurisdiction hearing that he never
abused LP or the children. GP testified that he and LP agreed to
di sm ss the proceedings in Ghio while they attenpted counseling
in lowa. He also testified that he bought LP plane tickets to
Hawai ‘i and arranged for a house for LP and the children in Kaua‘i
for the custody proceedings in the famly court.

As to his financial situation, GP estimated that his
sal ary was $1, 600 per nonth, but that he could raise his salary
to pay for the custody proceedings. GP testified that he
recei ved financial assistance fromfam |y nenbers for the custody
proceedi ngs and coul d request nore assistance for future
pr oceedi ngs.

Regardi ng the i nconveni ence of litigating the custody
di spute in Chio, GP testified, "It is 5,000 mles away from where
| Iive, and the kids, you know, were from Tennessee and then from
here. There's a lot of unfairness.” @GP testified that it was
difficult to respond to notions filed in Chio, stating, "I'm
trying to stay in a hotel and, you know, it's—just trying to
stay in a hotel, trying to reach attorneys, constantly
frustrating because I'mtrying to see nmy children, and it's—it's

expensive, and it's a long way. It's a 10,000 mle trip." GP
testified that he was willing to purchase plane tickets for LP
and the children to offset the cost of litigating in Hawai‘i. GP

testified that he believed that flying LP and the children to
Hawai ‘i woul d be cheaper than flying hinself to Chio for custody
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proceedi ngs, taking into consideration |ost inconme fromhis newy
est abl i shed busi ness.

GP also testified about a nunber of instances in which
LP attenpted to block his visitation rights with the children
The famly court noted that these attenpts were relevant to the
i ssue of custody and the evidence of these instances would be in
Ohi o.

GP's first argunent that the famly court "failed to
take into account [G? s] extrene hardship in traveling to and
| odging in Chio" is unsupported by the record. The famly court
heard his testinony regarding the cost of traveling to, staying
in hotels, and renting hones in Chio. GCP also testified to the
famly court about the inpact traveling to Chio would have on his
busi ness in Kaua‘i. GP asserts on appeal that he was precl uded
fromfully testifying about the "continued operations of his
busi ness," but the line of questioning at the hearing relating to
hi s continued busi ness operations were offered to establish GP's
ties to Hawai ‘i. GP's testinony was explicitly not offered to
establish his financial circunstances, one of the factors
enunerated in HRS § 583-207(b).

GP's next argunent that the famly court "di sregarded
[GP's] offer and ability to fly and house [LP] and the children
at his expense in Kauai" is |ikew se unsupported by the record.
GP testified as to his willingness to fly LP and the children to
Kaua‘i and to provide themw th tenporary housing. GP provides
no evidence to support his contention that the famly court
di sregarded his testinony in determi ning that Hawai ‘i was an
i nconveni ent forum

GP's argunment that he "was not allowed to fully testify
to the sicknesses of the children" fails because GP has not
denonstrated that the health of his children was relevant to the
famly court's determ nation that Hawai ‘i was an inconvenient
forum GP does not argue that his children's health is related
to any of the factors enunerated in HRS § 583A-207(b) and does
not meke any argunent that his children's health is otherw se
rel evant.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Based on the testinony presented to the famly court
relevant to the factors in HRS § 583A-207(b), we hold that the
famly court did not abuse its discretion in holding that Hawai ‘i
was an inconvenient forumand Ohio was a nore convenient forum
for the custody dispute.?

1. Unjustifiable Conduct

GP contends the famly court should have consi dered
LP's alleged violation of HRS § 583A-208 (2006 Repl.)* because LP
"abduct[ed] the children to Chio without the consent of [GP]" and
"gained a significant advantage by filing notions in OChio that
enabl ed her to retain the children there due to the hardshi ps and
inequities faced by [GP] in litigating the matter in Ghio."

LP, who GP argues "engaged in unjustifiable conduct,"”
is not "seeking to invoke [the fam |y court's]
jurisdiction . . . ." See HRS § 583A-208(a). HRS § 583A-208(a)
therefore does not apply to the famly court in this case, and
GP's argunent is without nerit.

1. Oher Argunents

G ven our conclusion that the famly court did not
abuse its discretion in ruling that Hawai ‘i was an i nconveni ent
forum we need not address the other argunents raised by GP,

3 Because we affirmthe fam |y court's decision that Hawai ‘i was an
inconveni ent forum we need not address the parties' disagreenment over whether
the fam ly court had jurisdiction over this case under HRS § 583A-201.

4 HRS § 583-208 provides, in pertinent part:

§583A-208 Jurisdiction declined by reason of conduct.
(a) Except as otherwi se provided in section 583A-204, if a
court of this State has jurisdiction under this chapter
because a person seeking to invoke its jurisdiction has
engaged in unjustifiable conduct, the court shall decline to
exercise its jurisdiction unless:

(1) The parents and all persons acting as parents
have acqui esced in the exercise of jurisdiction

(2) A court of the state otherw se having
jurisdiction under sections 583A-201 to 583A-203
determ nes that this State is a more appropriate
forum under section 583A-207; or

(3) No court of any other state would have

jurisdiction under the criteria specified in
sections 583A-201 to 583A-203

6
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whi ch are not relevant to the famly court's inconvenient forum
determ nation

Ther ef or e,

| T 1S HEREBY ORDERED t hat the "Order G anting
Respondent [LP' s] Amended Motion to Dism ss for Lack of
Jurisdiction" entered on March 20, 2015 in the Famly Court of
the Fifth Crcuit is affirned.

DATED: Honol ul u, Hawai ‘i, March 31, 2016.

On the briefs:

Rosa Fl ores
for Petitioner-Appellant. Chi ef Judge

St acey Joroff
for Respondent - Appel | ee LP

Associ at e Judge

Associ at e Judge





